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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant was committed to Saint Elizabeths 
Hospital by order of the Municipal Court of the District of 


Columbia (Now the Court of Genera Sessions) pursuant to 


District of Columbia Code Section 24:301(d) after he was 
found not guilty by reason of insanity on a charge of indecent 
exposure. Fe filed a petition for writ of habeas corpus 

in the United States District Court for the District of 
Columbia on September 29, 1964 at which time he was confined 
at the said hospital and an Order authorizing filing and 
directing respondent to show cause was approved by the 
Honorable Alexander Hoitzoff on September 29, 1964, The 
appellee's return was filed on October 7, 1964, and the 


ae 


writ of habeas corpus was ordered to issue on october 13, 


1964 by the Honorable Edward A. Tamm, returnable on October 
13, 1964. On the return date, hearing, was hela before the 
Honorable Leonard P. Walsh who ordered the writ discharge 
ana the petition dismissed. Jurisdiction for the granting 
of the writ and for hearing thereon are provided in the 
acts of June 25, 1948, Cc. 646, 62 Stat. 964-965 and May 24, 
1949, C. 139, Section 112, 63 Stat. 105, 28 U.S.C. Sections 
rel and 2243. The same also is guatahteed in District of 
Columbia Code Section 24-301(g). Jurisdiction of this 
Court is founded on act of June 25, 1948, C. 646, 62 Stat. 
929 28 U.S.C, Section 1291. 


Statement of the Case 

The appellant is a patient at St. Elizabeths 
Hospital, presently confined in the J “mn Howard Pavilion 
which is the maximum security unit. (Tr. R. Return to Order 
to Show Cause, paragraphs 1 and 4).* He was originally 
committed by order of the District of Columbia Court of 
General Sessions (then the Municipal Court) dated December 9, 
1959, having been found not guilty of a charge of indecent 
exposure on the ground that he was insane at the time of 
the commission of the offense. (Tr. R. Return to Order to 
Show Cause, Exhibit A) 

Between his original commitment and the present 
time, the appeliant has been absent from the hospital twice, 


on the first occasion under a conditiona? release, ordered 


by the Court of General Sessions and, on the second occasion, 


after having escaped from the Hospital grounds. 
The conditional release was ordered on November 7, 
1961, (Tr. R. Findings of Fact and Conclusions of Law, 
Finding No. 2), the pertinent part of the order reading: 
"Ordered that Basil Darne11 be 


given the opportunity to be placed on 
conditional release so that he may go 


*The designation "Tr. R.” will be used herein to refer 

to the transcript of the record and the designation "H. 
Tr. X" to refer to the pages of the reporter's transcript 
of the hearing before the District Court. 
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into the city to seek employment 
while still residing at Saint 
Elizabeths Hospital at night. . 
After he has found employment, | 

he is to he allowed to live in the 
city, reporting to the hospital 

for examination at such times as 
are designated by the authori- | 

ties of Saint Elizabeths Hospital." 
(H. Tr. 43) 

Pursuant to this order, the appellant was released 
from the hospital on June 6, 1962, arrangements having been 
made for him to reside with his brother in Arlington, 
Virginia. Thereafter, he made his regularly scheduled 
visits to the Hospital and seemed to be adjusting in a satis- 
factory manner. (Tr. R. Return to Order to Show Cause, 
Paragraph 4; Findings of Fact and Conclusions of Law, 
Finding No. 3 and 4.) | 

on or about February 7, 1963, the appellant was 
arrested in Arlington, Virginia and charged with indecent 
exposure. He was not tried on that charge but was returned 
to the custody of Saint Elizabeths Hospital by arrangement 
between the Arlington County Police and the staff of the 
Hospital (Tr. R. Return to Order to Show Cause, Para- 
graph 4; Findings of Fact and Conclusions of Law, Pindings 
No. 5 and 6) 


Approximately three months after the appellant was 


recommitted to the Hospital, i.e. on May 20, 1963, he "eloped" 
(escaped) while on assignment on a painting crew. (Tr. R. 
Return to Order to Show Cause, Paragraph 4; Findings of Fact 


and Conclusions of Law, Finding No. 7) He went to Columbus, 
a 


Ohio, where he was employed as a painter. (H. Tr. 15; 18). 


During this time, he was charged in Arlington, 
Virginia with housebreaking and grand larceny, on a warrant 
signed by his brother, was arrested in Columbus, and returned 
to Arlington. (H. Tr. 20, Findings of Fact and Cone lusions 
of Law, Finding No. 8). 

As on the occasion of the prior arrest, the 
Arlington County Police notified Saint Elizabeths Hospital 
by telephone that it had the appellant in custody and would 
release him if the Hospital would accept him. However, the 
appellant was not transferred to the Hospital. (Tr. R. 
Return to Order to Show Cause, paragraph 4; Findings of Fact 
and Conciusions of Law, Findings No. 9 and 10; H. Tr. 38, 
39). 

The charges in Arlington, Virginia ultimately were 
@ismissed for want of prosecution and the appellant was 
released from custody on October i0, 1963. (Tr. R. Findings 
of Fact and Conclusions of Law, Findings No. 10 and 11.) 

The appellant has testified that he was informed 
by the attorney who represented him in Arlington and by Judge 
Brown of the Ariington Court that the Hospital did not want 
him. Therefore, he went to the Hospital on October 12, 

1963 to pick up his belongings. (H. Tr. 13, 18, 19). He 
was then taken into custody by the hospital and was placed 


in the maximum security unit, where he remains at present. 
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The hospital alleges that, on his return on October 12, 1963 


the appellant was posing as another person (Tr. R. Return to 


Order to Show Cause, Paragraph 4) but at the hearing in this 
case before the District Court, the appellant denied this. 
(H. Tr. 21). No testimony on this point was offered at the 
hearing by the appellee. 

The appellant filed a Petition for Habeas Corpus 
in the District Court for the District of Columbia on Sept- 
ember 29, 1964, alleging that he was iliegally detained at the 
Hospital, that he was not mentally incompetent, that he was 
of sound mind, knew right from wrong and suffered! from no 
delusions or hallucinations, and that his continued de- 
tention was a violation of the "Due Process Clause of the 
Bill of Rights," (Tr. R. Petition for Habeas Corpus). 
The District Court on September 29, 1964 ordered the Hospital 
to Show Cause why the writ should not issue and the Hospital 
filed its Return On October 7, 1964 (Tr. R. Return to Order 
to Show Cause). On October 13, 1964 the District Court 
ordered the writ to issue, returnable on October 126, 1964 
and appointed counsel to represent the petition. (Tr. R. 
ORDER dated October 13, 1964) 

A hearing was held on October 26, 1968 before the 
Honorable Judge Leonard P. Walsh, at which the appellant 
testified on his own behalf and Dr. Straty H. Economon, & 
psychiatrist, testified for the appellee. Upon consideration 
of the testimony, the Court ordered the petition’ dismissed, 
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the writ discharged and the petitioner returned to the custody 


of the Hospital. (H. Tr. 56) Findings of Fact and Conclusions 
of Law, and an Order discharging the Writ were filed on 
November 3, 1968. (Tr. R. Findings of Fact and Conclusions 
of Law and Order dated November 3, 1964). 

During the period from February 7, 1963 when the 
appellant was recommitted to Saint Elizabeths Hospital to 
September 29, 1964 when his petition was filed in the District 
Court, the order of the Court of Generali Sessions for his con- 
ditional release was neither revoked nor modified. The 
hospital alleged that a letter was written to the Clerk, 
Criminal Division, District of Columbia Court of General 
Sessions on June 21, 1963 (shortiy after the appellant 
escaped from the Hospita?) requesting revocation of the 
conditionai release. The records of the Court of General 
Sessions indicate that this letter was never received, and 
the hospital has indicated that the Office of the Corporation 
Counsei advised it that the letter never had been received. 


(Tr. R. Return to Order to Show Casse, Paragraph 4)** 


¥¥For che Convenience of the Court, copies of the papers 
4n the file of the Court of General Sessions are attached 
in Appendix I of this brief. 


The records of the Court of General Sessions also 


include a letter from the Hospital dated October 8, 1964 
(the day after the Hospital's Return to the Order to Show 
Cause was filed in this case), requesting that the Court 
acknowledge receipt of the letter of June 31, 1963, a copy 
of which was attached. Thereafter, an Order was prepared 
and entered on October 21, 1964 revoking the conditional re- 
lease. Both the letter of June 21, 1963 from the Hospital 
and the Order of the Court of General Sessions of October 8, 
1964 refer to appellant's escape from the Hospital. However, 
no ther grounds for the revocation are stated in either. 
There is no indication in the records of the Court 
of General Sessions that the appellant appeared or was 
represented in regard to the revocation of his conditional 


release. 


STATUTES AND CONSTITUTIONAL 
PROVISIONS INVOLVED 


Constitution of the United States, Fifth Amendment: 


"No person shali be heid to answer 
for a capitat, or otherwise infamous 
crime, unless on a presentment or in- 
Gictment of a Grand Jury, except in 
cases arising in the land or naval 
forees, or in the militia, when in 
actual service in time of war or 
pubiic danger; nor sha*l any person 
be subject for the same offence to 
be twice put in jeopardy of life or 
limb; nor shail be compeiled in any 
criminal case to be a witness against 
himself, nor be deprived of life, 
liberty, or property, without due 
process of law; nor shall private 
property be taken for pubtic use. 
without just compensation.” 


District of Columbia Code. Section 24-301(e) 


*(e) Where any person has been con- 
fined in a hospital for the mentally 
412 pursuant to subsection (d) of this 
section, and the superintendent of such 
hospital certifies (1) that such person 
has recovered his sanity, (2) that, in 
the opinion of the superintendent, such 
person will not in the reasonable future 
be dangerous to himse1f or others, and 
(3) in the opinion of the superintendent, 
the person is entitied to his uncondition- 
ai release from the hospital, and such 
certificate is filed with the clerk of 
the court in which the person was tried, 
and a copy thereof served on the United 
States Attorney or the Corporation 
Counsel of the District of Columbia, 
whichever office prosecuted the accused, 
such certificate shal: be sufficient to 
authorize the court to order the uncon- 
ditional release of the person so confined 
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from further hospitalization at the expira- 
tion of fifteen days from the time said | 
certificate was filed and served as above; 
but the court in its discretion may, or 
upon objection of the United States or 
the District of Columbia shall, after due 
notice, hold a hearing at which evidence 
as to the mental condition of the person: 
so confined may be submitted, including 
the testimony of one or more psychiatrists 
from said hospital. The court shall weigh 
the evidence and, if the court finds that 
such person has recovered his sanity and. 
will not in the reasonable future be 
dangerous to himself or others, the 

court shall order such person uncon- 
ditionally released from further con- 
finement in said hospital. If the 

court does not so find, the court 

shall order such person returned to 

said hospital. Where, in the judgment 

of the superintendent of such hospital, 

a person confined under subsection (d) 
above is not in such condition as to 
warrant his unconditional release, but 

is in a condition to be conditionally 
released under supervision, and such 
certificate is filed and served as above 
provided, such certificate shall be 
sufficient to authorize the court to 
order the release of such person under 
such conditions as the court shall see 
fit at the expiration of fifteen days 
from the time such certificate is filed 
and served pursuant to this section: 
Provided, That the provisions as to 
hearing prior to unconditional release 
shalt also apply to conditional releases, 
and, if, after a hearing and weighing the 
evidence, the court shail find that the 
condition of such person warrants his 
conditional release, the court shall 
order his release under such conditons 

as the court shall see fit, or, if the 
court does not so find, the court shall | 
order such person returned to such 
hospital." 


Act of June 25, 1948 C. 646, 62 Stat 965 28 U.S.C. 
Section 2243 


"Tssuance of writ; return; hearing; decision 


A court, justice or judge entertaining an 
application for a writ of habeas corpus 
shaii forthwith award the writ or issue 
an order directing the respondent to 

show cause why the writ should not be 
granted, unless it appears from the appli- 
cation that the applicant or person de- 
tained is not entitied thereto. 


The writ, or order to show cause shai be 
@irected to the person having custody of 
the person detained. It shail be returned 
within three days uniess for good cause 
additional time, not exceeding twenty days, 
is aliowed. 


The- person to whom the writ or order is 
airected shall make a return certifying the 
true cause of the detention. 


when the writ or order is returned a day 


shall ‘be set for hearing, not more than 
five days after the return unless for good 
cause additional time is allowed. 


Uniess the application for the writ and 
the return present only issues of law 
the person to whom the writ is directed 
shall be required to produce at the hear- 
ing the body of the person detained. 


The applicant or the person detained may, 
under oath, deny any of the facts set 
forth in the return or allege any other 
material facts. 


The return and ai: suggestions made against 
4t may be amended, by leave of court, before 
or after being filed. 


The court shail summarily hear and determine 
the facts, and dispose of the matter as law 
and justice require." 


Act of June 25, 1948 C. 646, 62 Stat 944 as amended 


by the act of May 24, 1949, ¢. 139, Section 90, 63 
Stat 102 28 U.S.C. Section 1651(a) 


"Writs 


The Supreme Court and all courts 
established by Act of Congress may issue:all 
writs necessary or appropriate in aid of 
their respective jurisdictions and agree- 
able to the usages and principies of law.” 


District of Columbia Code, Section 21-310 


"Insanity proceedings--Appliication for writ 
de iunatico inquirendo, and for observation. 


Any person with whom an alleged insane 
person may reside, or at whose house he |: 
may be, or the father or mother, husband, 
or wi€e, brother or sister, or the child. 
of lawful age of any such person, or the) 
nearest relative or friend available, or the 
committee of such person, or an officer of 
any charitable institution, home or hospital 
in which such person may be, or any duly, 
accredited officer or agent of the Board: 
of Public Welfare, or any officer authorized 
to make arrests in the District of Columbia 
who has arrested any alleged insane person 
under the provisions of sections 21-326 to 
21-331, may apply for a writ de lunatico: 
inquirendo and an order of commitment, or 
either thereof, for any alleged insane 
person in the District of Columbia, by 
filing in the United States District Court 
for the District of Columbia a verified | 
petition thereof, containing a statement of 
the facts upon which the allegation of in- 
sanity is based. 


Any person believing he has, or is — 
about to, become mentally il] may, upon . 
his own written application, in the discre- 
tion of the chief psychiatrist of Gallinger 
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Municipal Hospital, enter Gallinger Muni- 
cipal Hospital for observation and place 
himseif subject to examination and 
commitment as hereinafter provided. 
Aug. 9, 1939, 53 Stat. 1293, ch. 620, 

1; June 25, 1988, 62 Stat. 991, ch. 
686, 8 32(b); May 24, 1949, 63 Stat. 
107, ‘chs 159, 5 127_)" 


District of Columbia Code. Section 21-311 


"Tssuance of attachment-Examination. 


Upon the filing with the court of 
a verified petition as hereinabove 
provided, accompanied by the affi- 
davits of two or more responsible re- 
sidents of the District of Coiumbia sett- 
ing forth that they believe the person 
therein named to be insane or of unsound 
mind, the length of time they have known 
such person, that they believe such 
person to be incapable of managing his 
own affairs, and that such person is 
not fit to be at large or go unrestrained, 
ana that if such person be permitted to 
remain at liberty the rights of persons 
and psoperty will be jeopardized or the 
preservation of public peace imperiled 
or the commission of crime rendered 
probable, and that such person is a 
fit subject for treatment by reason of 
his or her mental condition, the court, 
or any judge thereof in vacation, may, 
in its or his dis¢réthon, issue an 
attachment for the immediate apprehension 
and detention, for preliminary examination, 
of such person in Saint Elizabeths Hospital 
and, unless found by the staff of Saint 
Elizabeths Hospital to be of sound mind, 
therein for a period not exceeding thirty 
days. Any person so apprehended and detain- 
ed shali be given an examination within five 
days of his admission into Saint Elizabeths 
Hospital by the staff of Saint Elizabeths 
Hospital. The Superintendent of Saint 
Eiizabeths Hospital is hereby authorized 
to receive and detain such persons, at the 
expense of the District of Columbia. 
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If any person while a patient in 
Gallinger Municipal Hospital being 
observed for his or her mental con- 
dition can not be cared for or treated 
adequately in said hospital or if 
such person be in need of treatment 
which can not be given properly in 
said hospital, then the superinten- 
dent of Gallinger Municipal Hospital 
may effect the transfer and temporary 
commitment of such person to Saint 
Elizabeths Hospital by executing 
a petition as provided by section 
21-310, accompanied by the certi- 
ficate of the chief pscychiatrist 
of Gallinger Municipal Hospital 
setting forth that said patient 
4s of unsound mind, can not be 
cared for or treated adequately 
in Gallinger Municipal Hospital, 
should not be allowed to remain at 
liberty and go unrestrained, and that 
said patient is a fit subject for 
treatment in Saint Elizabeths Hos- 
pital on account of his mental con- 
dition. The superintersent of Saint 
Elizabeths Hospital is awborized to 
receive and detain any patient so 
transferred from Gallinger Municipal 
Hospital at the expense of the 
District of Columbia pending his formal 
commitment or other order of the court. 


Persons arrested under the provisions 
of sections 21.326 to 21-331 shall be de 
tained in Gallinger Municipal Hospital | 
pending the filing ef a petition as 
provided in section 21-310. Such 
petition shall be filed within forty 
eight hours after such person shall 
have been admitted into Gallinger 
Municipal Hospital, or, if such forty 
eight-hour period shall expire on a 
Sunday or legal holiday, then not 
later than noon of the next succeeding 
day which is not a Sunday or legal 
holiday. The court, or any judge there — 
of in vacation, may, upon being satis- | 
fied of the sufficiency of the petition, 
sign an order authorizing the continued) 
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detention of said person in Gallinger 

Municipal Hospital and, unless found 

by the staff of Gallinger Municipal 

Hospital to be of sound mind, in 

Saint Elizabeths Hospital for a period 

not exceeding thirty days from the 

time of his apprehension and detention. 

If such petition be not filed, and 

such order of court obtained within 

the aforementioned period. the person 
11 be discharged forthwith. If 

said staff shall find that such 

person is of unsound mind and suitable 

for treatment by reason of mental 

illness, the superintendent of said 

hospital may immediately transfer 

such person to Saint Elizabeths 

Hospital, and shall report the fact 

of such transfer to the Commission. 

The superintendent of Saint Elizabeths 

Hospital is hereby authorized to receive 

and detain persons so transferred, at the 

expense of the District of Columbia. 


Tf as a resuit of examination, 
the staff of Gallinger Municipal 
Hospital or Saint Elizabeths Hospital 
shail find that any person detained in 
Gallinger Municipal Hospitai or Saint 
Elizabeths Hospital pursuant to the 
provisions of this section is of sound 
mind, he shall be discharged forthwith 
by said Gallinger Municipal Hospital or 
S-int Elizabeths Hospital, and the 
petition, if any, sha~1 be dismissed. 


Any petition filed in the equity 
court for a writ de lunatico inquirendo 
or for an order of commitment of any 
alleged insane person, shall be referred 
by the court to the Commission for report 
and recommendaticn within such time as the 
court may designate, not exceeding seven 
Gays, which time may be extended by the 
court for good cause shown, and in such 
event the period of temporary commitment 
in Saint Elizabeths Hospital may be 
extended by the court for such additional 
time as the court shail deem necessary. 


LAGS 


The Commission shall examine the al- 
leged insane person and any other per- 
son, including any suggested by the 
alleged insane person, his relatives, 
friends, or representatives, whose 
testimony may be relevant, competent, 
and material upon the issue of insanity; | 
and the Commission shall afford opportun- 
ity for hearing to any alleged insane 
person, his relatives, friends, or 
representatives. At all hearings 

the alleged insane person shali have 

the right to be represented by counsel. 


The Commission is hereby author- 
ized to conduct its examination and 
hearings of cases elsewhere than at 
the offices of said Commission in its 
discretion, according to the circum- 
stances of the case. 


If in the determination of the 
Commission he be found not to be sane, 
then it shall be the duty of the Commission 
to apply to the court for a date for a 
hearing. In all cases before said hear | 
ing, the said Commission shall cause to — 
be served personally upon the patient 
a written notice of the time and place 
of final hearing at least five days 
before the date fixed. Five days' 
notice of the time and place of the 
hearing shall in all cases be mailed 
to or served upon the applicant, but 
in case the applicant is not the husband, 
wife, or nearest relative, the notice 
shall be mailed to or served ‘pon the 
husband, wife, or nearest relative, if 
possible. The notice shall contain a 
statement that if the patient desires 
to oppose the application for a final 
order of commitment, he may appear per- 
sonally or by attorney at the time and 
place fixed for the hearing. Proof of 
service shall be made at the hearing. 
The court may in its discretion appoint 
an attorney or guardian ad litem to 
represent the alleged insane person at 
any hearing before the court, or vefore | 
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the court and jury, and shall allow 
the attorney or guardian ad litem 80 
appointed a reasonable fee for his 
services. Such fees may be charged 
against the estate or property, if any 
of the alleged insane person. . 


If a demand is made for a jury 
trial, the superintendent of Gallinger 
Municipal Hospital or Saint Elizabeths 
Hospitai shall see that the patient has 
been giver opportunity to appear 
personally or by attorney at the hearing 
and assist him in communicating with his 
friends, relatives, or attorney. If 
the superintendent shall certify that 
in his opinion it would be prejudicial to 
the health of the patient or unsafe to 
produce the patient at the inquiry, then 
such patient shall not be required to 
be produced. 


Proof of service of the required 
notices shail be made at the hearing. 
Aug. 9, 1939, 53 Stat. 1294, ch. 620, 
2; June 30, i948, 62 Stat. 1195, ch. 
fag et Tk ee Cee 


District of Columbia Code, Section 21-312 


"Report to be served- Demand for jury trial- 
Trial. 


Upon the rece@pt of the report and 
recommendation of the commission, a copy 
shall be served personally upon the 
alleged insane person, his guardian 
ad litem, or his attorney, if he has 
one, together with notice that he has 
five days within which to demand a@ 
jury trial. A demand for hearing by 
the court, or a demand for jury trial 
for the purpose of determining the 
sanity or insanity of the alleged 
insane person may be made by the 
said alleged insane person or by 
anyone in his behalf, or a jury trial may 
be ordered by the court upon its own 
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motion, If demand be made for a 

jury trial, or such trial be ordered 
by the court on its own motion, the case 
shall be calendareda for trial not 

more than ten days after demand for 
hearing by the court for a jury 

trial, unless the time is extended 

by the Court. The commission, or 

any off the members thereof, shall be 
competent and compellable witnesses 

at any trial or hearing of an alleged 
insane person. In any case in which 

a commitment at public expense, in 
whole or in part, is sought, the 
corporation counsel or one of his 
assistants shall represent the 
petitioner unless said petitioner 

shail be represented by counsel of 

his or her own choice. (Aug. 9, 

1939, 53 Stat. 1296, ch. 620, 8 3.)" 


District of Columbia Code, Section 21 313 


"Jury. 


The jury to be used in lunacy 
inquisitions in those cases where a 
jury trial shall be demanded or ordered 
shall be empaneled, upon order of the © 
court, from the jurors in attendance 
upon other branches of the United 
States District Court for the District 
of Columbia, who shall perform such 
services in addition to and as part 
of their duties in said court. (Aug. 9; 
1939, 53 Stat. 1296, ch. 620 8 4; 

June 25, 1948, 62 Stat. 991, ch. 646 — 
8 32(b); May 24, 1949, 63 Stat. 107, 
ch. 139, § 127.)" 


District of Columbia Code, Section 21-314 
"Procedure if no jury trial demanded. 


If no demand be made for a jury 
trial, the judge holding court shall 
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determine the sanity or insanity 

cf said alleged insane person, but 
such judge may, in his discretion, 
require other proofs, in addition 

to the petition and report of the 
commission, or such judge may order 
the temporary commitment of said 
aileged insane person for obser- 
vation or treatment for an additional 
period of not more than thirty days. 
The judge may, in his discretion, 
dismiss the petition notwithstanding 
the recommendation of the commission. 
If the judge be satisfied that the 
aiieged insane person is of sound 
mind, he shali forthwith discharge 
such person and dismiss the petition. 
Mee? 19359, 53 Stat. 1296, ch, 620 ? 


District of Columbia Code, Section 21-315 


"Commitment after trial. 


If the judge be satisfied that the 
aileged insane person is insane, or if 
a jury shall so find, the judge may commit 
the insane person as he in his discretion 
shai: find to be for the best interests 
of the public and of the insane person. 
In case of a temporary commitment, 
the court may make additional tempo- 
rary commitments upon further examination 
by, and recommendation of, the commission, 


The judge may commit the insane per 
son to the custody of the Veterans' 
Administration for care and treatment 
in a Veterans' Administration facility, 
if there has been filed with the court 
or the Commission on Mental Health, acting 
under the direction of the court, a certi- 
ficate executed by the Administrator of 
Veterans' Affairs, or his duly authorized 
representative, showing said insane per 
son to be entitled to such care and treat 
ment, and that facilities therefor are 
available. foug. 9, 1939, 53 Stat. 1296, 
ch. 620, 8 6.)* 
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District of Columbia Code, Section 21-316 


"Recommendations of Commission. 


Recommendations of the commission 
must be made by the unanimous recom- 
mendations of the three members acting 
upon the case. If the three members 
of the commission be unable to agree 
upon the recommendation to be made in 
any case, they shall immediately 
file with the court a report setting 
forth the fact that they are unable 
to agree on the case, and in that 
event the court shall hear and de- 

termine the case, unless the alleged 
insane person, or someone in his 
behalf, shall demand a jury trial, 

in which event the case shall be 
heard and determined by the court and 
a jury. 


If the commission shall agree upon 
a recommendation, it shall file with 
the court a report setting forth its 
findings of fact and conclusions of law. 
and its recommendations based thereon 
which recommendations shall be in one 
of the following forms: 


(A) That the person is of sound mind and 
should be discharged forthwith and the | 
petition dismissed. 

(B) That the mental condition of the 
alleged insane person is such that a 
definite diagnosis can not be made without 
further study, or that the mental in- 
capacity of said person wil? probably be 
of short duration, and that said person’ 
should be further detained and committed 
in Saint Elizabeths Hospital as herein-. 
before provided for, or in any other 
hospital in the District of Columbia 
as provided in sections 21-326 to 21-331, for 
further observation or treatment for such 
period of time as the court may determine, 
during which said time the commission 
shall from time to time examine said 
person and make a recommendation to the 


court as to the final disposition of 
the case. 

(C) That the person is of unsound 
mind and (1) should be committed to 
Saint Elizabeths Hospital, or any 
other hospital provided by section 
21-329, (a) at public expense, or 
(b) at the expense of those persons 
who are required by law, or who will 
agree to pay for the maintenance and 
treatment of said insane person, or 
(c) that the relatives of said 
insane person, mentioned in section 
21.321 are able to pay a specified 
sum per month toward the support 
and maintenance of saia insane person; 
(2) is harmless and may safely be 
committed to the care of his relatives 
or friends (naming them) who are 
willing to accept the custody, care, and 
maintenance of said insane person 
under conditions specified by the 
commission; (3) should be committed 
to the Administrator of Veterans' 
Affairs for care and treatment in a 
Veterans' Administration facility: 
Provided, That there shall be filed 
with the court or commission a certi- 
ficate executed by said administrator 
or his duly authorized representative, 
showing said person is entitied to 
such care and treatment and that 
facilities therefor are available. 
ae 1939, 53 Stat. 1297, ch. 620, 


District of Columbia Code. Section 21-317 


"pransfer of nonresident insane--Con- 
finement of residents--Custody of 
harmless insane. 


If an insane person be found by the 
commission, subject to the review of the 
court, not to be a resident of the 
District of Columbia, he may be com- 
mitted by the court to Saint Elizabeths 


Hospital as a District of Columbia 
patient until such time as his re- 
sidence shall have been ascertained. 
Upon the ascertainment of such 
insane person's residence in some 
other jurisdiction, he shali be 
transferred to the state of such 
residence. The expense of trans- 
ferring such patient, including 

the traveling expenses of necessary 
attendants to insure his safe trans- 
fer shall be borne by the District 
of Columbia only if the patient be 
indigent. 


Any insane person found by the 
commission to have been a resident 
of the District of Columbia for 
more than one year prior to the 
filing of the petition, and any per- 
son found within the District of 
Columbia whose residence can not be 
ascertained, who is not in confine- 
ment on a criminal charge, may be 
commited by the court to, and confined 
in, said Saint Elizabeths Hospital, 
or any other hospital in said 
District, which, in the judgment 
of the commission of said District, 
is properly constructed and equipped 
for the reception and care of such 
persons, and the official in charge 
of which, for the time being, is wiliing 
to receive such persons. 


"Resident of the District of Columbia,' 
as used in this section, means a person 
who has maintained his principal place 
of abode in the District of Columbia 
for more than one year prior to the filing 
of the petition provided for in i a 
21-310. 


If it appears that a person found to be 
insane is harmless and his or her relatives 
or committee of his or her person are 
willing and able properly to care for 
such insane person at some place or 
institution other than Saint Elizabeths 
Hospital, the judge may order that such 
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insane person be placed in the pare 

and custody of such relatives or such 
committee upon their entering into 

an undertaking to provide for sueh 

insane person as the court may 

airget, (Aug. 9, 1939, 53 Stat. 1297, eh. 620, 


STATEMENT OF POINTS 


1. Saint Elizabeths Hospital lacked the authority to re- 


commit appellant in 1963 when he was first transférred to the 


Hospital by the Arlington County Police. 

2, The grounds alleged in support of revocation of the con- 
ditional release order are insufficient since escape from 
the Hospital of a person unlawfully detained there Goes not 
of itself show his mental condition. 

3, Revocation of the conditional release order by the Court 
of General Sessions may properly be reviewed in habeas corpus 
proceedings, since the petitioner was not made a party to 

the revocation proceeding and had no opportunity to be heard 
in it. 

4. The District Court has jurisdiction to order a condi- 
tional release under D. C, Code Section 2h-301(e) ina 

habeas corpus proceeding if an unconditional release is not 
warfanted. : 

5. The circumstances of this case preclude revocation of 

the appellant's conditional release, the original release 
order having failed to provide for return of the appellant 

to the Hospital if his symptoms recur, since the statute 
under which he was originally committed, D. C. code, Section 
24-301(d-e) makes no provision for recommitment of conditionally 


released patients by revocation of a conditional release. 
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6. Should it be determined that the appellant is presently 
in need of further treatment at Saint Elizabeths Hospital or 


some other institution. The appellant and the public may 


be protected by a commitment under civil commitment procedures. 


SUMMARY OF ARGUMENT 


1. When the appellant was recommited to Saint 
Elizabeths Hospital in February 1963, after he was arrested 
in Arlington, Virginia on a charge of indecent exposure, 
there was outstanding a conditional release order of the 
Court of Generali Sessions the order providing that he be 
allowed to bea liberty, subject to reporting periodica:ly 
for examinations. ‘That order was determinative of the 
appellant's status, and the hospital lacked legal authority 
to change that status. Since the appellant was legally 
in custody in Arlington, Virginia, there was no need for 
emergency action by the Hospital to prevent hts being at 
liberty pending proceedings to have him committed. 

2. The grounds relied upon, ultimately, to have the 
appellant's conditional release revoked, i.e. that he escaped 
from the Hospital are insufficient. The only possibly 
proper ground for such revocation is that his menta? condi 
tion had changed, but the mere fact of escape does not 


necessarily reflect that a person is insane. 


3. The legality of the proceeding in which 


appellant's conditional release was revoked may be questioned 
in this habeas corpus proceeding. The lack of notice and a 
hearing deprived the Court of General Sessions jurisdiction 


to revoke the conditional release. 


kh, A conditional release may be ordered in a habeas 
corpus proceeding if it is determined that the appellant is not 
entitied to an unconditional release. 

5. The conditional reiease order made no provision 
for returning the appellant to the Hospital if his psychiatric 
symptoms should recur, presumably because such recurrence 
was not anticipated. A person may not be committed to a mental 
hospital except in accordance with a statutory procedure, 
and there £s no statutory authority for committment by 
revocation of a conditional release. If the need for re- 
commitment is anticipated, conditional release order 
may provide that the patient will be recommitted upon some 
stated condition. However, the lack of such provision in 


this case presented such revocation. 


6. The appellant asserts that he is not now mentally 


411. However, even if he is ii: and requires further 
treatment, this can and shouid be determined in civil 
commitment proceedings. The Hospital has certified that 
he made substantial progress toward his rehabilitation. If 
his symptoms have recurred, there are procedures available 
to assure that he wiil be confined for treatment. The 
illegal procedures adapted by the Hospital to confine 

the appellant cannot be justified by his condition. 


I. St. Elizabeths Hospital Lacked the Authority to Re- 


commit Appellant in 1963. 


With respect to Point I, appeliant desires the 
court to read the following pages of the reporter's transcript 
of the hearing: H. Tr. 22, 23, 32-34. 

The position taken by St. Elizabeths Hospital is 
best summarized in the testimony of Dr. Economon (B Tr. 34): 

"Now St. Elizabeth's Hospital and its staff 

are not seers or astrologers. When they piace 

a man on conditional release, it is basically 
left to chance as to whether or not he will -- 
there are many, many factors. Simply because a 
man does well does not make Saint Elizabeth's 
God; simply because a man does not do well does 
not make Saint Elizabeth's the devil. Now it is 
important to note that because he did not do well 
on his conditional release that he goes back a 
couple of steps and starts partly over again, 


and this is what is being done." 


The questions raised in this appeal are whether 
under the circumstances of this case there is authority to 
put the appellant "back a couple of steps" and, if there is 
authority, whether the procedure followed to that end meets 


the requirements of due process of law. 
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The determination of this question depends on the 


of the conditional release order, which, in this case, 


"ordered that Basil Darnell be given the 
opportunity to be placed «~ conditional release 
so thet he may go into the city to seek employment 
while still residing at Saint Elizabeth's Hospital 
at night. After he has found employment and 
continues to do weli, he is to be allowed to 
live in the city, reporting to the hospital 
for examination at such times as are designated 


by the authorities of Saint Elizabeth's Hospital." 


He complied with these conditions. The Hospital's 
return states. {Tr. R. Return to Order to Show Cause, 
paragpaphg#} *. 


"on June 6, 1962, the petitioner, Basil 


Darnell was placed on convalescent leave to live 
with his brother in Arlington, Virginia. He made 
his reguiarly scheduled visits to the Hospital, 

in accordance with the provisions of his Conditional 
Release, and seemed to be adjusting in a satis- 


factory manner.” 


The reasons why he was returned to custody in Feb- 
ruary 1963 are not based on a violation of the conditional re- 
lease, They are stated by the Hospital's return as follows 


(Tr. R. Return to Order to Show Cause, paragraph 4): 


"Then on February 7, 1963, word was received 
from the Arlington County Police that the petitioner 
had been arrested and charged with Indecent Exposure. 
After a lengthy discussion by telephone with a 
detective of the Arlington County Police Department, 
it was agreed that We would accept the petitioner 
if he was returned to this Hospital. He was subse- 


quently returned to our custody." 


The only basis for return to the hospital was that 
the appellant had been arrested and charged with Indecent 
Exposure. There has been no judicial determination that 
the appellant did in fact indecently expose himself. (Tr. R. 
Findings of Fact and Conclusions of Law, Finding No. 5) 

The Hospital has not even alleged that he committed this 


act, nor did it offer testimony at the hearing before the 


District Court to show that he did. 

An arrest is not a conviction. The record shows 
that appellant was subsequently arrested in Arlington County 
and charged with Grand Larceny and Housebreaking, but that 
the charge was dismissed for want of prosecution. (Tr. R. 


Findings of Fact and Conclusions of Law, Findings No. 8-10) 
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Is it not possibie that the Indecent Exposure charge also 
wuld have been dismissed, if the appellant had been per- 
mitted to stand trial? This nation's system of criminal 
justiceis rooted in a presumption of innocence. 

It is important to observe that while the appellee 
has justified appellant's recommitment with this arrest and 
charge, he did not assert that they justify revocation of 
the conditional release order. The only grounds presented 
to the Court of Generai Sessions for revocation was 
appellant's subsequent escape. (Appendix I, letter of 
June 21, 1963, Order Revoking Conditional Release, dated 
October 21, 1964) 

However, even if recommitment may have been justi- 
fied by appellant's first arrest in Ariington and the charge 
of indecent exposure, the Hospital had no authority to take 


him into custody without revocation of the Conditional Release 


Order. That Order made no provision for automatically return- 


ing the appeliant to custody, for violation of its conditions 
or otherwise. In fact, the only condition imposed was that 
the appellant report "to the hospital for examination at 
such times as are designated by the authorites at Saint 
Elizabeth's Hospital." (Appendix I, Order for Conditional 
Release from Saint Elizabeth's Hospital) The order did 

not provide that on failure to report at the designated times 
the appellant would be recommitted, and a fortiori it did not 
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provide that he would be recommitted on the occurrence of any 


other condition. The Arlington County Police hed the 
appellant on a charge cf indecent exposure and transferred him 
to the Hospital, but the Arlington County Police could not 
provide authority to St. Elizabeth's Hospital to recommit 
him, Whatever legal authority the police had under the laws 
of the State of Virginia to detain him on that charge, they 
could not create detention authority in the Hospital. 

It is axiomatic that a person cannot be! committed to 
a mental hospital involuntarily without a judicial determi- 
nation that he ought to be confined. It is vernape true that 
detention for a brief period while judicial proceedings are 
instituted is warranted, rather than releasing an insane person 
to the peril of himself and the pubiic, Barry v. Hall 68 App 
D.C. 350, 353, 358 98 F 2d 222, 225, 230 (1938), but this 
extraordinary procedure was not required in the present case 
because the Arlington County Police had legally detained 
appellant on a pending criminal charge. 

In Hough v. United States 106 U.S. App. D. Cc. 192, 
195, 271 F. 2nd 458, 461 (1959) this court construed the 
conditional release provision of the statute District of 
Columbia, Code Section 24-301(e) as permitting release when 
an “individual has recovered sufficiently so that under the 
proposed conditions -- or under conditions which the statute 


empowers the court to impose ‘as it sees fit,' -- ‘such person 
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will not in the reasonable future pe dangerous to himself or 
others.'™ Since appeliant's conditional release was 
requested two years after the Hough case was decided, it is 
presumed that the Hospital felt that under the conditions 
imposed the appellant met this requirement. The records 

of the Court of Genera? Sessions show that Dr. Overholser 
certified that this was the appellant's condition. (Appendix 
I letter of Dr. Overholser of October 28, 1961) Dr. 
Economon's testimony quoted above indicates that when the 
appellant was recommitted the Hospital felt that its 
prognostication was wrong and that the conditions of the 
order were not adequate. However in the absence of some 
evidence that the appeliant had in fact indecently exposed 
himself in Arlington, the Hospital's conclusion was without 
basis, and, furthermore, even if there were such proof, the 
Hospital lacked the legal authority to summarily recommit 
him. The conditional release order was determinative of 

the appellant's status, and this status could only be 
changed by revocation of that order -- which was not re- 
quested until about 20 months later. 


II. The Grounds Alleged in Support of Revocation of the 
Conditional Release Order are Insufficient. 


With respect to point II the appellant desires 
the Court to read the following pages of the reporter's 
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transcript of the hearing: 18, 19, 20. 

The records of the Court of General Sessions show 
that appetlant's conditional release order was revoked on a 
pasis of a copy of a letter from St. Elizabeth's Hospital 
dated June 21, 1963.whfh was sent to the Hospital on 
October 8, 1964. (Appendix I) The only grounds stated 
in the letter, and recited in the revocation order is the 
fact that the appellant escaped from the Hospital on 
May 20, 1963. | 

Escape from a mental hospital is no evidence of 
insanity. Robertson v. Cameron 224 F. Supp. 60, 63 (DeDC, 
1963) citing the case of Egan v. United States, 158 F. 
Supp. 377 (Ct. Cl., 1958) in which a patient who had been 
committed to the Hospital erroneously, escaped in order to 
hire an outside psychiatrist to prove his sanity. 

That the appellant escaped from the Hospital 
at a time when he was wrongfully confined there does not 
show that his mental condition was such that his conditional 


release should be revoked. 


III. Revocation of the Conditional Release order by the 
Court of General Sessions may be Reviewed in Habeas 


Corpus Proceedings 


In the District Court, the appellee took the posi- 


that review of the revocation proceeding lies in direct 
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appeal from the revocation order (H. Tr. 53, 54) However, 
this form of review is not required because (1) the revo- 
cation was neither requested nor granted until after 
filing of the appellant's petition in the District Court 
and the Hospital's return and (2) the Court of General 
Sessions lacked jurisdiction since the Appellant was not 
a party to the revocation proceeding, had no notice of it 
and had no orportunity to oppose. The primary requirements 
for jurisdiction and due process are notice and an oppor- 
tunity to be heard. 

In Barry v. Hail 68 App. D. C. 350, 354; 98 Fed 
222, 226, (1938) this court quoted extensively from In 


re Weliman 3 Kan. App. 100, 45 P. 726 (1896) as follows: 


"Independently of statutes, every person is 
entitied to his day in court, and to the right 
to be heard before he is condemned. No 
mere ex parte proceeding can affect either 
personal or property rights. Were the leg- 
islature to attempt to enact a law authoriz- 
ing judicial proceedings, the object of 
which was to affect the person or property 
of a citizen, without notice or opportunity 
to be heard, such legislation would be re- 
jected and repudiated in advance as an in- 
tolerable outrage upon the rights of the citi- 
zen. It ‘would not only be a serious in- 
fringement of natural rights, but would be 
a flagrant violation of the constitutional 
guaranty that no person shall be deprived of 
his liberty or property without due »rocess 
of law. 


"Notice and opportunity to be heard lie 
at the foundation of all judicial procedure. 
They are fundamental principles of justice 
which cannot be ignored. Without them no 
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citizen would be safe from the machinations | 
of secret tribunals, and the most sane mem- 
per of the community might be adjudged 

insaue and landed in a madhouse. It will 

not do to say that it is useless to serve 
notice upon an insane person; that it would. 
avail nothing because of his inability to 
take advantage of it. His sanity is the 

very thing to be tried. At the threshold | 
of the inquiry the court is supposed to have 
no knowledge of the mental condition, but the 
presumption of the law is in favor of sanity. 
Insanity, like crime, does not exist in law 
until it is established by evidence in a prop- 
er proceeding. A trial without notice--a 
mere ex parte proceeding--has no proper 
place in a court of justice. It is a nullity, 
and void as affecting those not parties to 

it. 


The records of the Court of General Sessions 
(Appendix I) show that the revocation proceeding consisted 
of a letter from the Hospital to the cierk and an order 
signed by the @ourt. There is not even a pretense of 
notice or of an opportunity for the appellant to be 
heard. 

The need for a hearing is perhaps best: emphasized 
by the Hospital's failure to inform the Court of General 
Sessions of all of the pertinent facts when requesting 
the revocation. That is, it did not inform that: Court, 


and that Court had no way of knowing, that the appellant 


previously has been released from the Hospital. The 


Conditional Release order actually provided two stages of 
conditional release. In the first stage, the appellant 
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was to be absent from the hospital during the day, and 
report back at night, until he found employment. Then, 
if he continued to "do well" he was to be released, 
subject to reporting periodically for examinations. 

In view of the fact that the Hospital informed the Court 
that appeliant had escaped, the Court may have assumed 
that appellant never had reached the second stage. The 
absence of notice andan opportunity to be heard therefore 
prevented the appellant from informing that Court of 


important facts which might have influenced its decision. 


. The District Court has Jurisdiction to Order Conditional 


Re Release 


While a writ of habeas corpus ordinarily is @irected 


> 
toward unconditional release of a prisoner, the Court is not 


limited co —-* remedy but may - “dispose of the matter as law 
ana justice require." Act of June 25, 1948 c. 646 62. Stat. 965, 
28 U.S.C. 2243. For example, under this section and prior 
statutes containing the same provision. courts have 

authorized release of prisoners on bail United States ex. 

rel. Collins v. Claudy 204 FP, 2a 624 (34 Cir., 1953) and 
reduction of bail United States ex. rel. Rubinstein v. 

Muleaby 155 F. 2d 1002 (2d Cir., 1946). In Coffin v. 

Reichard 143 Fed. 443 (6 Cir., 1944), the court found that 
this section authorized recommitment of a patient confined 
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in the United States Public Health Service Hospital at 
Lexington, Kentucky with instructions to protect his eivil 
rights, there being allegations of acts of assaults, 
cruelties and indignities by guards and co- inmates. 
Furthermore, the court has jurisdiction under act 
of June 25, 1948 C646 62 Stat.944 as amended by the act of 
May 24, 1949 C.139 Section 90, 63 Stat. 102 28 U.S.C. 
1651 to issue such writs, other than a writ of habeas corpus, 
as are required to secure an appellant's rights, In the pre- 
sent case, a writ of mandamus is proper, directing that the 
appellant be released gubject to reporting for periodic 
examinations as provided in the conditional release order. 
The writ of mandamus 1s appropriate since St. Elizabeth's 
Hospital has no discretion to exercise, the court of General 
Sessions having previously determined the conditions of 
the release. Marbury v. Madison 5ug(i Cranch) 137. Saint 
Elizabeth's Hospital has no authority to grant a conditional 
release, and while it may recommend conditions to the Court 
which orders that release, the ultimate determination of 
those conditions is for the Court. Hough v. United States, 


supra. 


v. The Circumstances of this Case Preclude Revocation of the 


Appellant's Conditional Release. 


All jurisdiction to grant or revoke a conditiona’ 


release in this case must conform to D. C, Code Section 
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24-301 (d-e). Other statutory provisions relating to insane 
persons are inapplicable since the Appellant is in a special 
class. Hough v. United States, supra. These sections 
of the statute provide for automatic commitment of all 
persons acquitted solely on the ground of insanity and for 
conditional and unconditional release where certain 
requirements are met. These sections establish procedure 
by means of which the court may determine a persons status, 
but there is no provision in the statute for changing the 
status of a person conditionally or unconditionally released. 
This court held in Barry v. Hall, supra at 
68 App. D. C. p. 353 98 F. 2d. p. 225 that "Confinement 
in a mental hospital is as full and effective a deprivation 
of personal iiberty as is confinement in jail. The Fifth 
Amendment is applicable in the District of Columbia ... and 


it guarantees that no person shail be deprived of liberty 


without due process of law." In Barry it was found that the 


commitment was improper in part because the statute relied 
upon was “by its plain terms not even intended as a lunacy 
commitment statute.” In the present case, similarly, 
D.C. Code Section 24-30i(e) makes no provision for the 
kind of recommitment under which appellant is held. 

Dr. ‘Economon's testimony, quoted above, indicates 
that Saint Elizabeth's Hospital now feels it misjudged the 


appellant's ability to adjust when conditionally released. 
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Hoxever, the alleged event which cansed the Hospital to take 
appellant into custody, i.e. indecent exposure in Arlington, 
Virginia in 1963, was not anticipated in the conditional re- 
lease order. Presumably this is the reason why mere was no 
provision in that order for returning appeliant to the custody 
of the Hospital. It would be unfair to criticize the Hospital 
for its failure to anticipate this event Decteurees but the 
facts of the matter are that it did not recommend to the Court 
of General Sessions in 1961 and that Court did not provide in 
4ts order, for return of the petitioner to the Hospital's 
custody if his alleged abnormal mental condition should recur. 

In the case of an unconditional release, under the 
same statute, it is possible that the patient's symptoms might 
later recur. The Hospital would not assert that the statute 
authorizes revocation of an unconditional release under such 
circumstances. The statute significantly makes 0 more pro- 
vision for revocation of a conditional release than an uncondi- 
tional release, and there is, therefore, no basis for a 


aistinetion. 


VI. The Public is not Without Means to Protect Itse1f and the 


Appellant In the Event That His Present Pagchiatric 
Condition Does Not Warrant Conditional or Unconditiona? 


Condition Does Not Warrant Con¢*' 0s. ———— 


Release 


with respect to Point VI, appellant desires the 


Court to read the following pages of the reporter's tran- 
script of the hearing: H. Tr. 19, 27, 35. 

Dr. Economon testified that the appellant needs 
"more supervision and control projected into the future on 
a time basis.” (H. Tr. 33) If this opinion is correct, the 
Courts have authority to commit him under D. C. Code 


Sections 21-310-317, Carter v. United States, 108 U.S. App. 


D. C. 405, 283 F. 2a 200 (1960). Both temporary and 


permanent commitments are contemplated, D. C. Code Section 
21-315. 

A sanity inquisition can determine the appellant's 
condition de novo and as of the present time, without regard 
to the terms of his prior conditionai release and without re- 
gard to whether he violated its conditions. If shown to be 
relevant, however, the court could inquire into the question 
of whether appeliant was guilty of indecent exposure 2s 
charged in ‘Arlington,: Virginia in 1963. 

If, then, the Hospital feels that the appellant 
requires more confinement and supervision than is provided 
4n the conditional release order, 4t should seek the remedy 
which ts.clearly available. 

Da The availability of. this remedy is not urged on 
the Court on the premise that appellant already has’ been 
eonfined for a period longer than the sentence he would have 


received if convicted of the offense originally charged (a 


maximum of 90 days or one year, depending on the ‘age of the 
person to whom he exposed himself). While this soint has 
been considered by the court several times previously, 
Ragsdale v. Overholser, 108 U.S. App. D. C. 308, 281 

F. 2a 943 (1960), Overholser v. O'Beirne 112 U.S, App. D. C. 
267, 302 F. 2d. 852 (1961), it need not be reconsidered here, 
since the question here is not of one who continued to be 
insane after the expiration of such sentence, but of one 

who improved to the point that he was certified for release 
and subsequently is to be recommitted. The Court also has 
considered previously the question of a requirement for 
adequate treatment of persons committed under Section 24: 301(d). 
This, too need not be considered here, although iilegal 


confinement of the appellant is hardly to be expected to 


faduce his cooperation, which Dr. Economon indicated to be 


necessary for his rehabilitation, *** 


¥¥¥The courts attention is respectfully invited to Dr. 
Economon's comment (H. Tr. 27) that, "surely, if he had con- 
tinued to work with the hospital, he would have been in a far 
different position from the one in which he finds himseif 
now." The nature of the patient's relationship to the 
hospital also is reflected in his testimony relating to his 
second return to the hospital, after housebreaking charges 
were dismissed for want of prosecution in Arlington, Virginia 
(H. Tr. 19)" ..."I went over to this center building, I 
went over there to see Dr. Klinger, but he wasn't on. So I 
talked to Dr. Reed. And Dr. Reed asked me how dia I get out 
of the jail, and I told him exactly what happened. And he 
said it was a damm lie, and he had me sent over in John 
Howard." 


~ 4o- 


The availability of civil commitment procedure is 
suggested because the appellant was granted a conditional 
release and the Hospital on a basis of alleged subsequent 


events formed the opinion that he should be recommitted, 


although he had not violated the conditions of his release. 


If such recommitment is deemed necessary, for the pro- 
tection of the appellant or the public, the proper pro- 
cedure lies in the civil commitment statute, which gives the 
court wide discretion to deal with insane persons, rather 
than recommitment without hearing, the procedure initially 
employed in this case, or revocation of conditional 


release, a procedure which iacks statutory authority. 


CONCLUSION 


For the reasons stated, Appellant respectfully 
submits that the judgment must be reversed and the case 
remanded to the District Court for the District of Columbia 


with appropriate instructions. 


LAWRENCE A. HYMO 

AKIN T. DAVIS 
Attorneys for Appellant 
Appointed By the District Court 
730 - 15th Street, N. W. 
Washington, D. C. 20005 


CERTIFICATE OF SERVICE 


———— LS 


It is certified that a copy of the foregoing 


Brief was served on the United States Attorney for the 


District of Columbia on January , 1965. 


Appendix I - Records of the Court of General Sessions 


Department of Health, Education and Welfare 
Saint Elizabeths Hospital 
Washington 20, D. C. 

Address Only In reply refer to 

The Superintendent wS/SK 

Saint Elizabeths ‘Hospital Basil Darnell 

October 28, 1961 

The Clerk 

Criminai Division 

Municipal Court for the District of Columbia 

Fifth and E Streets, N, W. 

Washington i, D. C. 

Dear Sir: 

Basil Darnell was admitted to Saint Elizabeths 
Hospital on December 9, 1959, by order of the Municipal Court 
for the District of Columbia, pursuant to Title 24, Section 
301(a), of the District of Columbia Code, as amended, after 
having been found not guilty by reason of insanity on charges 
of Indecent Exposure, Criminal Number D. C, 28634-59. 

Under treatment, Mr. Darneil has shown significant 
improvement. At the present time he is receiving no ataractic 
medication and his :mental status is quite good. His behaviour 
has never been any problem on the ward and he has been 
cooperative and conforming to hospital regulations. As a 


further step in his rehabilitation, we recommend that Mr. 


Darnell be granted a conditional release so that he may go into 


the city and seek employment, while still residing at the 
hospital at night. After he has found employment and con- 
tinues to do well, he will live in the city reporting to the 


hospital for examination at: such times as are designated 
by the authorites of Saint Elizabeths Hospital. 

I certify that Basil Daneli has shown sufficient 
improvement to be granted a conditional release without 
danger to himseif or others, in accordance with the provisions 
of Title 24, Section 301(e) of the District of Columbia Code, 
as amended, if the conditions of the release are as outlined 
in the preceding paragraph. : 

Sincerely yours, 
/S/ Winfred Overhoiser 
Winfred Overholser, M, D. 
Superintendent 
cc: United States Attorney 


for the District of Columbia 
Washington 1, D. C. 


* * + * * 


Department of Health, Education and Welfare 
Saint Elizabeths Hospital 
Washington DC 20032 


78796 


Address only In reply refer to 

The Superintendent REG/WFE/JH 

Saint Elizabeths Hospital Basil Darnell 
October 8, 1964 


The Clerk 
Criminal Division 
District of Columbia 

Court of General Sessions 
Fifth and E Streets, N, W, 
Washington, D.C, 20001 


Dear Sir: 
May we invite your attention to the case of Mr. 


Basil Dernell, who was admitted to Saint Elizabeths Hospital 
on December $, 1959, by order of the then Municipal Court for 
the District of Columbia pursuant to the provisions of Title 
28, Section 3501(d) of the District of Coiumbia Code. as 
amended, after having been found not guiity by reason of in- 
sanity on a charge of Indecent Exposure, Crimina! Number 

D.C. 28638-59. 

Reference is made to the recent telephone conversa- 
tion with your office in which it was agreed that your office 
would acknowleége our request for revocation of Mr. Darneli's 
Conditional Release Order dated November 7, 1961. Mr. Darneli 
left the Hospital May 2O, 1963, without authorization and 
returned October 12, 1963, and was placed in the maximum 
security unit of the Hospitai, where he resides at the pre- 
sent time. 


Sincerely yours, 


/S/ W. F. Edwards 
W. F. Edwards 
Registrar 


Enclosures 2 


* * * * * * * 


In ‘the Municipal Court for the District 
Columbia Criminal Division 


DISTRICT OF COLUMBIA 
D.C. No. 28634-59 


ee ee oe ce te 


ORDER FOR CONDITIONAL RELEASE 
FROM SAINT ELIZABETHS HOSPITAL 


It appearing to the Court that the defendant, 
Basil Darnell, was charged with Indecent Exposure in Case No. 
D. C. 2863-59 and was found not guilty by reason of insanity 
of the above charge on December 9, 1959, and said defendant 
was committed to Saint Elizabeths Hospital pursuant to Title 
au, Section 301(a) District of Columbia Code (1951 Edition, 


as amended). 


It further appearing that the Superintendent of 


Saint Elizabeths Hospital has filed a certificate with the 
clerk of the Court and a copy thereof served upon the 
Corporation Counsel, D, C., which states that Basil Darneil 
has now sufficiently recovered to be granted his conditional 
release from S:int Elizabeths Hospital pursuant to Section 97(e) 
of Public Law 313, and | 
It further appearing that the Sorporation Counsel 

has filed no objection to the said release, it is hereby, 

ORDERED That Basil Darnell be given the opportynity to be 
placed on conditionai release so that he may go into the city 
to seek employment, while still residing at Saint Elizabeths 
Hospital at night. After he has found employment, ané continues 
to do well, he is to be allowed to live in the city, reporting 
to the hospital for examination at such times as are desig- 
nated by the authorities of Saint Elizabeths Hospital. 


/s/ Milton S. Kronberm 


November 7, 1961 


2 = 2 * * * 


IN THE DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CRIMINAL DIVISION 


DISTRICT OF COLUMBIA 


vs. 


D.C. No. 28634-59 _ 


oe oe ee 00 8 


BASIL DARNEL?L 
ORDER 

The defendant, Basil D-rnell, having left Saint 
Elizabeths Hospital without authorization on May 20, 1963 
and having returned to the hospital on October 12. 1963, 
where he has since been confined to maximum security, it is 
this 2ist day of October, 1964, 

ORDERED, that the Conditionai Release heretofore 
granted Basi. Darneli on November 7, 1961 be, and the same 


is, hereby revoked. 


Ss mas C. Scalley 
Judge ~— 


* * * * # 


78796 
In reply refer to WS/SK 
Basil Darnell 


May 22, 1963 


Corporation Counsel 

District of Columbia Court of General Sessions 
Fifth and E Streets N. W. 

Washington 1, D. C. 


Dear Sir: 

May we invite your attention to the case of Mr. 
Basil Darnell who was admitted to Saint Elizabeths Hospital 
on December 9, 1959, by order of the Municipal Court for 
the District of Columbia, pursuant to the provisions of 
mitie 24, Section 301(a) of the District of Columbia Code, 
as amended, after having been found not guilty by reason of 
insanity on a charge of Indecent Exposure, Criminal Number 
DC 28634-59. : 

Mr. Darnell left the hospital without permission on 
May 20, 1963, and a search of the hospital grounds and vicinity 
did not result in his apprehension. We were informed by the 
patkent's brother, Mr. Paul Darnell, 230 North Wakefield 
Street, Arlington, Virginia that his home was robbed on 
May 21, 1963 of a 22 caliber Coit Woodsman with ammunition 
and a 45 caliber Army Colt Automatic. He believes that his 
brother Basil might have committed the robbery. Mr. Darnell 
is considered potentially dangerous and should be apprehended 
and returned if possible. | 

The following information is being furnished in 
view of the fact that a copy of this letter is being sent 
to the Superintendent, Municipal Police Department, 
Washington, D. C. Mr. Darnell is a 4i-year-old white male, 
150 pounds with red hair and blue-green eyes. He is 69 1/2" 


tall and has a right inguimal hernia. He was wearing kaki 


pants and a dark sport shirt when last seen. 


Sincerely yours, 


Dale C. Cameron, M.D. 
Superintendent 


cc: 


Superintendent Mr. John Coniliff 
Metropolitan Police Department United States Courthouse 
Washington 1, D, C. Washington 1, D. C. 


mih 


* 
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In reply refer to 
WS/SK 
June 21, 1963 


The Clerk 
. Criminal Division 
Btstrict of Columbia 

Court of General Sessions 
Fifth and E Streets N. W. 
Washington 1, D. C. 
Dear Sir: 

May we invite your attention to the case of 

Mr. Basil Darneli who was admitted to Saint Elizabeths Hos- 
pital on December 9, 1959, by order of the Municipal Court 


for the District of Columbia, pursuant to the provisions of 


Pitle 24, Section 301(d) of the District of Columbia Code, 


as amended, after having been found not guilty by reason of 
insanity on a charge of Indecent Exposure, Criminal Number 
DC 28634-59. 


As a follow-up to our letter dated May 22. 1963 


concerning Mr. Darnell's unauthorized leave from the hospital, 
we would like to request revocation of his conditional Release 
order dated November 7, 1961 and an attachment issued to have 
him apprehended and returned to the hospital. 


Sincerely yours, 


Dale C. Cameron, M.D. 
Superintendent 


er: 


Corporation ddunsel 
Disvsrict of Columbia 

Court of General Sessions 
Washington 1, D. C. 


mlh 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C. ACHESON, 
| Onited States Attorney. 
FRANK Q. NEBEEEBR, 
MAX FRESCOLN, 
GERALD E. GILBERT, 
Assistant United States Attorneys. 


United States Court of Appeals 


for the District of Columba Circuit 


FILED MAR 22 1965 


QUESTION PRESENTED 


In the opinion of the appellee the following question is pre- 
sented: 

Where the Court of General Sessions granted appellant a 
conditional release from Saint Elizabeths Hospital in 1961, and 
in 1964 that release was revoked, is appellant now entitled to 
@ conditional release on the grounds that he was not allowed 
a hearing on the revocation of his 1961 release, even though 
appellant has since that time had a full scale hearing by the 
District Court in this ease and the court found that appellant 
is suffering from an abnormal mental condition and concluded 
that appellant would be dangerous to himself and others if 
released? 


wm 


t: 
I. Appellant is not entitled to a conditional release. 
A. The revocation order of appellant’s conditional re- 


B. Any opportunities appellant may have had in a 
hearing at the Court of General Sessions were 
afforded him in the hearing of this case. 


Carter v. Schweinhavt, D.C. Cir. No. 19044, decided February 2, 1965-- 

Durham v. United Sfates, 113 U.S. App. D.C. 377, 308 F. 2d 332 (1962). 

Hough v. United States, 106 U.S. App. D.C. 192, 271 F. 2d 458 (1959). . 

Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F. 2d 388 (1961) 
reversed on other grounds, 369 U.S. 705 (1962) 

Overholser v. O’ Beirne, 112 U.S. App. D.C. 267, 302 F. 2d 852 (1961) -- 


Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F. 2d 943 (1960) -- 


(Ta 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19043 


Bast, DARNELL, APPELLANT 


v. 


Date C. CAMERON, SUPERINTENDENT, SAINT ELIZABETHS 
HospiraL, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was committed to Saint Elizabeths Hospital on 
December 9, 1959, pursuant to Title 24, D.C. Code § 301(d) 
after he was found not guilty by reason of insanity of an inde- 
cent exposure charge in the Court of General Sessions. He was 
granted a conditional release on November 7, 1961. On Feb- 
ruary 7, 1963, appellant was arrested in Arlington, Virginia 
again on a charge of indecent exposure. That charge was 
dropped when Saint Elizabeths agreed to take appellant back 
into custody. On May 20, 1963, appellant left the Hospital 
without the permission of the Hospital authorities. On Au- 
gust 30, 1963, Saint Elizabeths Hospital was informed that ap- 
pellant had been apprehended in Arlington, Virginia again on 
criminal charges. The Hospital was advised that the Arling- 
ton officials were willing to drop the charges if the Hospital 
would accept custody of appellant. The Hospital did not re- 
ceive any further information in regard to the disposition of 

(a) 
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those charges, and appellant was not taken into custody by 
appellee. On October 12, 1963, appellant was on the Hospital 
grounds posing as another person, but was recognized by mem- 
bers of the Hospital Guard Force and was returned to his unit. 
He was later transferred to the maximum security unit where 
he still resides. 

On June 21, 1963. a letter was written to the Court of General 
Sessions requesting that appellant's conditional release order 
be revoked but the letter was not received and no action was 
taken on the request for revocation. (See appellee’s return 
and answer to order to show cause why a writ of habeas corpus 
should not issue.) 

Appellant filed this habeas corpus petition on September 29, 
1964. Appellee filed his return and answer on October 9, 1964. 
A hearing was set for October 26, 1964. Meanwhile, the Court 
of General Sessions entered an order on October 21, 1964 revok- 
ing appellant’s conditional release order of November 7, 1961. 

The only witnesses who testified at the habeas corpus hear- 
ing of this case on October 26, 1964, were the appellant, and 
Dr. Straty H. Economon for the appellee. The appellant said 
that he was of the opinion that he had advanced to the point 
where he would not likely commit the kind of offense again for 
which he was committed. The appellant further stated that 
he had become tired of waiting for his discharge in the spring 
of 1963 and left the Hospital. He said that he returned to the 
Hospital on October 12 to pick up his clothes and personal 
belongings because he thought the Hospital did not want him 
any longer. Appellant denied posing as another person that 
day (Tr. 13-21). Dr. Economon, staff psychiatrist at the 
Maximum Security Division of Saint Elizabeths Hospital, 
testified to his opinion of appellant’s mental condition. Dr. 
Economon had first seen appellant in August of 1962 and had 
seen him many times thereafter (Tr. 22). Dr. Economon said 
that appellant had manifested in the past and presently mani- 
fests enough psychopathology of a singular variety, specifically 
passive-aggressive, that he should be in an institution. If the 
appellant were released into the community he would be dan- 
gerous both to himself and other people. He needs a prolonged 
period of supervision (Tr. 26-27). 
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After considering appellant’s petition, the return and answer 
thereto, and testimony and argument adduced in open court, 
the District Court made findings of fact. The court found 
inter alia that appellant is suffering from an abnormal mental 
condition and would be dangerous to himself or others if re- 
leased into the community. The court further concluded as a 
matter of law that appellant failed to sustain his burden of 
proving his eligibility for release under the statute. Appellant 
did not show that the failure of the superintendent to certify 
him for release was arbitrary or capricious. The court ruled 
that appellant is legally detained in the custody of appellee, 
and dismissed appellant’s petition. It is from this dismissal 
that appellant appeals. 


STATUTE INVOLVED 


Title 24, District of Columbia Code, Section 301, provides in 
pertinent part: 

(d) If any person tried upon an indictment or infor- 
mation for an offense, or tried in the juvenile court of the 
District of Columbia for an offense, is acquitted solely 
on the ground that he was insane at the time of its com- 
mission, the court shall order such person to be confined 
in a hospital for the mentally ill. 

(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this 
section, and the superintendent of such hospital certifies 
(1) that such person has recovered his sanity, (2) that, 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself or 
others, and (3) in the opinion of the superintendent, the 
person is entitled to his unconditional release from the 
hospital, and such certificate is filed with the clerk of 
the court in which the person was tried, and a copy 
thereof served on the United States Attorney or the 
Corporation Counsel of the District of Columbia, which- 
ever office prosecuted the accused, such certificate shall 
be sufficient to authorize the court to order the uncon- 
ditional release of the person so confined from further 
hospitalization at the expiration of fifteen days from 
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the time said certificate was filed and served as above; 
but the court in its discretion may, or upon objection of 
the United States or the District of Columbia shall, after 
due notice, hold a hearing at which evidence as to the 
mental condition of the person so confined may be sub- 
mitted, including the testimony of one or more psychia- 
trists from said hospital. The court shall weigh the 
evidence and, if the court finds that such person has 
recovered his sanity and will not in the reasonable future 
be dangerous to himself or others, the court shall order 
such person unconditionally released from further con- 
finement in said hospital. If the court does not so find, 
the court shall order such person returned to said hos- 
pital. Where, in the judgment of the superintendent of 
such hospital, a person confined under subsection (d) 
above is not in such condition as to warrant his uncon- 
ditional release, but is in a condition to be conditionally 
released under supervision, and such certificate is filed 
and served as above provided, such certificate shall be 
sufficient to authorize the court to order the release of 
such person under such conditions as the court shall see 
fit at the expiration of fifteen days from the time such 
certificate is filed and served pursuant to this section: 
Provided, That the provisions as to hearing prior to un- 
conditional release shall also apply to conditional re- 
leases, and, if, after a hearing and weighing the evidence, 
the court shall find that the condition of such person 
warrants his conditional release, the court shall order his 
release under such conditions as the court shall see fit, or, 
if the court does not so find, the court shall order such 
person returned to such hospital. 


SUMMARY OF ARGUMENT 


The revocation of appellant’s conditional release from Saint 
Elizabeths Hospital was valid. The governing statute does 
not require a hearing for revocation and appellant did not re- 
quest one. Moreover, appellant never appealed the revocation 
order and there is no reason why he could not have done so. 
Assuming arguendo, that appellant should have been given a 
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hearing on the revocation and an opportunity to show that 
he is entitled to a conditional release; he was given such a hear- 
ing in this case. The District Court found that appellant is 
suffering from an abnormal mental condition and would be 
dangerous to himself and others if released. ‘Certainly, the 
court’s ruling that appellant is not now entitled to a conditional 
release was proper. 


ARGUMENT 


I. Appellant is not entitled to a conditional release 
(Tr. 7-12, 21-42) 


A. The revocation order of appellant’s conditional release was valid 


Appellant was committed to Saint Elizabeths. Hospital on 
December 9, 1959, following a verdict of not guilty by reason 
of insanity of an indecent exposure charge in the Court of 
General Sessions. On November 7, 1961, the Court of Gen- 
eral Sessions granted appellant a conditional release from the 
Hospital. That release was revoked on October 21, 1964, by 
the court which granted it. However, appellant claims that 
that revocation was invalid because, even though he had been 
arrested again for indecent exposure and also for housebreak- 
ing and grand larceny, he technically had not violated the 
terms of his conditional release and therefore should have been 
given a hearing on the revocation. Relying upon that claim 
appellant sought release in this case by requesting the District 
Court to find the revocation invalid and to enforce the con- 
ditional release order of 1961. 

Appellant does not contest the validity of his original com- 
mitment, but he does make the untenable argument that the 
Court of General Sessions can never revoke a conditional re- 
lease order. A conditional release under Title 24, D.C. Code, 
§ 301(e) merely modifies the original commitment order. It 
allows the hospital to release a patient temporarily as long as 
the patient complies with whatever conditions may be set up. 
One of the requirements for a conditional release is that the 
patient not be dangerous to himself or others. Although this 
section authorizing releases does not speak of temporary re- 
lease, its purpose is to assure that patients given such privileges 
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be kept under hospital restraint until the court grants an un- 
conditional release. Hough v. United States, 106 US. App. 
DC. 192, 271 F. 2d 458 (1959). A conditional release does not 
invalidate the original commitment order. Until appellant is 
granted an unconditional release he is subject to that order and 
hospital restraint. Implicit in this is the right of the court to 
revoke a conditional release order if a patient fails to comply 
with the conditions of the order, or if the patient becomes 
dangerous to himself or others. Hough v. United States, 
supra. 

Appellant’s attack on the revocation of his conditional re- 
lease under Title 24, D.C. Code, § 301(e) on the ground that a 
hearing is mandatory is not supported by the statute. No such 
hearing is required by the statute. But, assuming that a pa- 
tient should be allowed to have a hearing if he so desires, 
there is no indication that appellant ever requested a hearing. 
Moreover, the appellant never appealed from the revocation 
order. And yet present counsel for appellant who were also 
counsel below were well aware of the Hospital’s request for 
revocation and the resulting revocation order of the court at 
the time they were filed (Tr. 7-12). There is no plausible 
suggestion on this record that a timely request for a hearing 
could not have been made or that an appeal from the revocation 
order was frustrated. Finally, the District Court in this case 
did not find as a matter of fact nor did it rule as a matter of 
law that the revocation order by the Court of General Sessions 
was invalid. Therefore, 2 presumption of regularity attaches 
to the revocation order and that presumption should be binding 
unless and until a showing has been made that the order is 
so defective as to be subject to collateral attack, under the 
rules of habeas corpus. Overholser v. Lynch, 109 US. App. 
D.C. 404, 288 F. 2d 388 (1961) reversed on the other grounds, 
369 US. 705 (1962). Still there is no need for the Court to 
decide this issue since appellee’s position is supported on other 
grounds, infra. 


E. Any opportunities sppellant may have had in a hearing at the Court 
of General Sessions were afforded him in the hearing of this case 


Assuming arguendo, that the revocation of appellant’s con- 
ditional release by the Court of General Sessions was invalid 
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for lack of a hearing as appellant contends, he had an oppor- 
tunity in the hearing in this case to present to the District 
Court any evidence which he may have been able to present 
to the Court of General Sessions. The District Court held a 
full scale hearing on appellant's mental condition. The court 
found as a matter of fact that appellant is suffering from an 
abnormal mental condition, passive-aggressive personality, and 
would be dangerous to himself or others if released into the 
community. This finding was strongly supported by the evi- 
dence (Tr. 21-42), and appellant does not now argue the point. 
The court properly ruled that appellant failed to sustain his 
burden of proving his eligibility for release under Title 24, 
D.C. Code, §301(e). Durham v. United States, 113 US. App. 
D.C. 377, 308 F. 2d 332 (1962); Overholser v. O’Beirne, 112 
US. App. D.C. 267, 302 F. 2d 852 (1961); Ragsdale v. Over- 
holser, 108 U.S. App. D.C. 308, 281 F. 2d 943 (1960); Hough 
v. United States, supra. 

Any opportunities to which appellant may have been en- 
titled in a hearing at the Court of General Sessions were sub- 
stantially afforded him at the hearing in this case. Certainly 
there was no necessity for the District Court to refer the case 
to the Court of General Sessions so that the latter court would 
go through the mere formality of holding the same type of 
hearing which the District Court had already held and for the 
same purpose. Cf. Carter v. Schweinhaut, D.C. Cir. No. 19044, 
decided February 2, 1965. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Davi C. AcHESON, 
United States Attorney. 
Frank Q. NEBEEKER, 
Max Frescoin, 
Grratp E. Grusert, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS - 
FOR THE DISTRICT OF COLUMBIA 

CIRCUIT 
No. 19,043 

BASIL DARNELL, 

Appellant, 
vs. 
DALE C, CAMERON, Superintendent 


Saint Elizabeths Hospital, 
Appellee 


APPEAL FROM ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
DISCHARGING WRIT OF HABEAS CORPUS 


REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 


Habeas Corpus is to determine the legality of detention. 
If the detention is unlawful, it cannot be rendered legal by find- 
ing of facts, during a habeas corpus hearing, which might support a 
legal detention order. 


ARGUMENT 


I. A Finding of Mental Disorder In Habeas Corpus Does Not R 
Lack [e} e Process n Proce ngs n rt 6. ssions 


The question presented in the appellee's brief may be 
answered in the negative. Habeas corpus proceedings are not intended 


to remedy defects in a petitioner's eonfinement but only to test 


the legality of his detention. If he has not been legally committed, 


a finding that he is presently insane does not render his commitment 
legal. It is perhaps true that under such circumstances, the peti- 
tioner may not be entitled to 4{mmediate release; the Court may con- 
sider it appropriate to order him detained temporarily pending 
lunacy proceedings. Nevertheless, unlawful detention cannot be 
rendered lawful by a finding of present insanity in a habeas corpus 
proceeding. Barry v. Hall. 68 App. D.C. 350, 357, 98 F. 2d 222, 
229 (1938). 

The appellee has relied upon this Court's order in Carter 
v. Schweinhaut D.C. Cir. No. 19,044, decided February 2, 1965 in 
support of the proposition that "there was no necessity for the 
District Court to refer the case to the Court of General Sessions 
so that the latter court would go through the mere formality of 
holding the same type of hearing which the District Court had already 
held and for the same purpose.” However, 4t is submitted that the 
@ecision cited does not warrant the appellee's conclusion. 

It is noted that the question presented in Carter v. 
Schweinhaut was whether an accused was entitled to a preliminary 
hearing pursuant to Rule 5(c) F.R. Crim. Proc. when there had al- 
ready been a coroner's inquest at which the accused was represented 
by counsel. In the order, the Court found 

"and it further appearing that the coroner's 

A4nquest, the full transcript of which has been made 

available to this court, substantially afforded 

petitioner the opportunities and information to 

which he was entitled under our decision in Blue 


v. United States U.S. App. D.C. ? 
States gene 
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The relationship between 4 coroner's inquest and a pre- 


liminary hearing is quite different from that of a habeas corpus 
proceeding to commitment proceeding. 

At the time when appellant filed his petition for writ 
of habeas corpus, and at the time of appellee's return, appellant 
was the subject of a conditional release order of the Court of 
General Sessions, which permitted him to be at liberty on condition 
that he report periodically for examination. The District Court 
has found as a fact that the appellant complied with that condition, 
but that he was taken into custody after an arrest in February 1963 
and again in October 1963 without his consent. He had, then, been 
4llegally confined from February to May 1963 and from October 1963 
until September 29, 1964 when his petition for writ of habeas corpus 
was filed. The appellee apparently would not deny that appellant 
was illegally confined during those periods, which total approxi- 
mately 16 months. 

Appellant's petition alleged a denial of Liverty without 
due process of law. His allegation was supported by the facts, and 
he was entitled to release or other appropriate remedy. If his 
confinement were to continue, those who sought to confine him had 
the responsibility to institute and prosecute an appropriate com- 

mitment proceeding. In such proceeding, they would have the burden 
of proving facts to support an order of commitment. If sanity is 
an issue, they must sustain the burden of proof that he is insane. 

In habeas corpus, the petitioner has the burden of proving 
that he is not legally detained. In a case in which sanity is in 
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4ssue, the petitioner has the burden of proof. A finding that he 


4s insane, is only a finding that he has failed to sustain the 


burden of proof that he 1s sane. 

Therefore, the District Court's finding that appellant 
4s suffering from an abnormal mental condition and that he would be 
dangerous to himself or others if released does not justify his 


present detention. 


It is respectfully submitted that the judgment of the 
District Court be reversed and the case be remanded with appropriate 


instructions. 
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